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and the injury is irreparable if it is a grievous one, or a material one, and not ade- 
quately reparable in damages. It is no answer to say that the owner of property 
may ward off the evil effects and consequences of a nuisance at his own expense. 
A court of equity will enjoin its continuance, especially if it be a matter likely to 
affect health. The public nature of the work which creates the nuisance does not 
prevent a court of equity from enjoining the contractor from doing it in such 
manner as to create a nuisance, especially when it appears that it might be safely 
done in another manner at a small additional expense to the contractor. Obstruct- 
ing a stream so as to cause it to flood the cellar of another is a nuisance. 



Smith v. Packard, Trustee. — Decided at Wytheville, July 1, 1897. 
Cardwell, J: 

1. Assumpsit — General and special counts — Special contract — Substantial compli- 
ance — Measure of damages. In an action of assumpsit upon a special contract for 
work performed by the plaintiff for the defendant, where the declaration contains 
the common counts and also special counts on the contract, if the plaintiff prove 
a substantial, though not strict, compliance with the contract alleged and that the 
defendant has accepted the work as done and received benefits therefrom, the 
plaintiff is entitled to recover the contract price of his work less such sum as will 
fully compensate the defendant for imperfections in the work done or materials 
used. 

2. Contracts — Work not done according to — Objections — Acceptance of work. 
When work is done under a special contract, if not done in accordance with the 
contract objection on that account should be made at the time. The acceptance of 
the work is an admission that it is of some benefit to the party accepting and that 
the workman is entitled to some remuneration. 

3. Verdict — Responsive to issue — Case at bar. The verdict in the case at bar is 
responsive to the issues made by the pleadings. It is free from confusion and 
there was no difficulty in entering judgment upon it. The pleas upon which is- 
sues were joined were non-assumpsit, payment, and set-offs. The verdict found 
for the plaintiff and assessed the amount of his damages and also fixed the amount 
allowed the defendant on his set-offs. This was all that was necessary. 



Hansbrough, Executor, v. Neal, Featherston & Co. — Decided 
at Wytheville, July 1, 1897. — Buchanan, J: 

1. Parol Evidence — Admissibility to prove custom or usage as to price of services 
in absence of contract: In the absence of any express agreement as to the amount 
or time of payment for work contracted to be done, .parol evidence is admissible 
to show a certain usage of the business and of the locality known to the parties, 
or so general and well settled as to raise the presumption that the parties dealt 
with reference to the usage and with a tacit understanding that their rights and 
responsibilities should be determined thereby. 

2. Custom or Usage — Averment in pleadings. In an action to recover for ser- 
vices performed what they are reasonably worth, it is unnecessary to aver in the 
pleadings a local custom or usage by which the value of the services are fixed, as 
the plaintiff is entitled to recover what is usual and customary for like services. 



